MEMORANDUM

To: Conservation Commissioners, Winchester Conservation Commission
From: Stephen Cohn, Commissioner
Subject: Proposed 10 Converse Place Development and the Winchester Wetlands Bylaw
Date: 20 January 2022
I’ve been reflecting upon my duty as a Commissioner of the Winchester Conservation Commission to
determine compliance of the proposed multi-use development at 10 Commerce Place with the Winchester
Wetlands Bylaw. As an exercise to help organize my own thinking, I’ve done a little research, collected some
data, and drafted this memo from the perspective of protecting the assets of the Town of Winchester that the
Bylaw explicitly protects. I share this memo with you as but one perspective on the objectives sought by the
Bylaw authors and the powers they vested in us as Conservation Commissioners to realize those objectives.

ASSESSING VISUAL IMPACT OF PROPOSED DEVELOPMENT
To assess the potential impact of the proposed development on visual access to Mill Pond# from the locations
people pass by the proposed development most frequently, I focused my attention along Mount Vernon Street. I
took photos from multiple locations along Mount Vernon Street, then superimposed on those images the
perspective-adjusted street-facing façade of the proposed structure, yielding a series of before/after
(existing/proposed) image pairs to demonstrate impact on visual access to Mill Pond and the surrounding open
space stretching across Mill Pond to Town Hall, the Public Library, and across Mystic Valley Parkway to the
Lincoln School.

Figure 1: Current aerial photo showing buildings, open space, and other features around Mill Pond
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Figure 1, above, is an aerial view showing Mill Pond, the site of the proposed development, the 4-story Laundry
Building currently located on the site, and surrounding buildings. The yellow line encircling the 10 Converse
Place site shows the legal boundaries of the lot. Land located between the lot and Mill Pond is owned by the
Town of Winchester. The white circles, labeled ①, ②, and ③ in the figure, identify the three positions from
which I shot the photographs of the existing views of Mill Pond, presented in Figures 3-5.
The three aerial photographs presented in Figure 2, show the field of view of Mill Pond from the three vantage
points labeled ①, ②, and ③ in Figure 1 above. For each location, the present field of view of the pond is
shown in green, (including the overlaid red triangles). The proposed development, in particular the face of the
building fronting on Mount Vernon Street, restricts the view of Mill Pond. The reduced field of view remaining
after the construction of the proposed development is shown by the overlaid red triangles.

Figure 2: Fields of view associated with the present state of the 10 Converse Place lot (green area combined with the red triangular area) and
proposed development (red only) respectively for the photographic vantage points ①, ②, and ③ shown in Figure 1. These three aerial views of
Mill Pond and the applicant’s site correspond respectively to the photographs and visualizations of the proposed development that are shown below
in Figures 3-5 demonstrating how the proposed development affects views of and aesthetics of Mill Pond and the surrounding open space.

Figures 3, 4, and 5, each present two photographs. The upper image in each figure is a photo capturing the
current view toward Mill Pond from one of the locations shown in Figure 1. The photograph in Figure 3 was
taken on a Sunday morning, explaining the nearly empty parking lot behind the present 10 Converse Place
Laundry Building. The photographs in Figures 4 and 5 were taken mid-day on a workday, with many vehicles
parked in the lot.
In each of the following three pairs of photographs, the lower image shows the Mount Vernon Street facing
façade of the proposed building. The northeast corner location of the building (left side of the façade in the
images, the edge restricting the view) was precisely located on the ground, consistent with plans provided in the
filed Notice of Intent. This spot was marked before taking photographs and the mark captured in each
photograph was used to position the northeast corner of the façade. See the footnotes for additional discussion
of the scaling and perspective adjustments of the façade renderings that were respectively overlaid on the three
base photographs to construct the lower image in each of the three figures.
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Figure 3: Location ① view of Mill Pond near corner of Converse Pl & Mt. Vernon St.: Current Condition (top), Proposed* (bottom)
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Figure 4: Location ② view of Mill Pond from mid-way along near Mt. Vernon St sidewalk: Current Condition (top), Proposed* (bottom)
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Figure 5: Location ③ Police Station walkway view of Mill Pond.

Current Condition (top)

Proposed* Development (bottom)
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The before/after image pairs in Figures 3-5 clearly demonstrate that the proposed development significantly
obstructs views from Mount Vernon Street to Mill Pond and surrounding natural scenery. This leads to a
follow-up question. Does degrading the view of Mill Pond and the surrounding natural scenery matter when
there are other views of Mill Pond from the Town owned public path along the west side of Mill Pond (also
called the bike path), from Mystic Valley Parkway, from the Main Street bridge, and from the Town Hall
parking lot and Sandy’s Island?

DOES VISUAL ACCESS TO MILL POND FROM MOUNT VERNON STREET MATTER?
The applicant argues that enhancing the path on the west side of Mill Pond and adding a 1,000 square foot,
publicly accessible gathering space§ along the path, would more than compensate for the degraded views along
Mount Vernon Street. This invites the question, from which vantage points do town residents and those passing
through actually benefit from views of Mill Pond and the surrounding natural scenery?
To assess the relative value of visual access to Mill Pond and the surrounding “natural scenery and quiet of an
area” from Mount Vernon Street, I conducted a short and informal traffic count. The aim was to better
understand the population that currently utilizes and hence benefits from the present visual access to these
resources.
These counts were collected during a 22-minute period starting just before Noon on Thursday, 12/16/2021, a
comfortable 60° F, overcast day. I counted 274 people who passed by the 10 Converse Place Lot and
experienced views overlooking Mill Pond. Of these 274 people, 269 traveled along Mount Vernon Street
between Winchester Place and the bridge over the Aberjona River, 222 in cars and 47 on foot. Five people
traveled along the bike path.
Driving East
118 vehicles
130 occupants

Driving West
85 vehicles
92 occupants

Walking East

31

Walking West

16

Bike Path North
1 walker
1 biker

Bike Path South
2 walkers
(+1 toddler)

Despite the obvious limitations of such a spot measurement, the results are striking. The rate of people passing
the site was over 800 per hour, 98% of them traveling along Mount Vernon Street, where the proposed
development would degrade their visual access to Mill Pond and the surrounding natural scenery. Only 2% of
those passing by did so on the bike path, where their view of Mill Pond would not be affected by the proposed
development. Assuming this is determined important to assessing compliance of the proposed development with
the Winchester Wetlands Bylaw, a more comprehensive traffic study would be warranted. Nonetheless, I
venture to predict that a formal traffic study will also show that most people passing by the site do so traveling
along Mount Vernon Street. (Town Day, when downtown vehicular traffic is restricted, might be an exception.)
These data support the conclusion that the proposed development would obstruct the views of Mill Pond and
surrounding open space experienced by the vast majority of people passing by the 10 Converse Place site.
All of this leads to the central question: Does the Winchester Wetlands Bylaw, adopted by the Town in the 1987
Fall Town Meeting, allow this or are provisions of that Bylaw intended to prevent such visual degradation of
the views of Mill Pond and surrounding natural scenery?
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WINCHESTER WETLANDS BYLAW
The Bylaw states in Section 1. PURPOSE
Key Elements

Full Text

The purpose of this bylaw is to protect the
wetlands, related water resources, and
adjoining land areas in the town by prior
review and control of activities deemed to
have an adverse effect upon wetland values,
including, ... aesthetics

The purpose of this bylaw is to protect the wetlands, related
water resources, and adjoining land areas in the town by prior
review and control of activities deemed to have an adverse
effect upon wetland values, including, but not limited to the
following: public or private water supply, groundwater, flood
control, erosion and sedimentation control, storm damage
prevention, water pollution prevention, fisheries, recreation,
wildlife habitat and aesthetics, collectively known as the
interests protected by this bylaw. … (list of adverse effects)

The Bylaw states in Section 2. DEFINITIONS
Key Elements

Full Text

2.4 “Aesthetics” shall mean the natural
scenery and quiet of an area which is
visually accessible from a public area or
public way.

(a collection of additional definitions not directly relevant to, or
only weakly relevant to the current project.)

The Bylaw states in Section 3. JURISDICTION
Key Elements

Full Text

Except as permitted by the commission or as
provided in this bylaw no person shall …
build upon or within … one hundred (100)
feet of any lake, river, pond, stream; … or
within the foregoing areas in such a way as to
detract from visual access to … Mill Pond
…

Except as permitted by the commission or as provided in this
bylaw no person shall remove, fill, dredge, alter, or build upon
or within one hundred (100) feet of any freshwater wetland, wet
meadow, bog, or swamp; within one hundred (100) feet of any
bank; upon or within one hundred (100) feet of any lake, river,
pond, stream; upon any land under said waters; upon any land
subject to flooding or inundation by groundwater or surface
water; or within the foregoing areas in such a way as to detract
from visual access to the Aberjona River, Horn Pond Brook,
Winter Pond, Wedge Pond, Judkins Pond, Mill Pond, Smith
Pond or Mystic Lake.

The Bylaw states in Section 15. BURDEN OF PROOF
Key Elements

Full Text

The applicant for a permit shall have the
burden of proving by a preponderance of the
credible evidence that the work proposed in
the application will not harm the interests
protected by this bylaw.

The applicant for a permit shall have the burden of proving by a
preponderance of the credible evidence that the work proposed
in the application will not harm the interests protected by this
bylaw. Failure to provide supporting evidence that the proposed
work will not harm the interests protected by this bylaw shall be
sufficient cause for the commission to deny a permit, or grant
with conditions or continue the hearing to another date.

(Complete text of the Winchester Wetlands Bylaw is available here: https://winchester.town.codes/Code/13 )

COMPLIANCE OF PROPOSED DEVELOPMENT WITH WINCHESTER WETLANDS BYLAW
The Bylaw language explicitly protects visual access to Mill Pond, and the aesthetics provision and definition
broadens the application to “natural scenery and quiet of an area which is visually accessible from a public area
or public way.” This leaves Commissioners to resolve the following question: Does the proposed development
7

“detract from visual access to” Mill Pond, the surrounding open space, and “natural scenery and quiet of an area
which is visually accessible from a public area or public way” in violation of the terms of the Winchester
Wetlands Bylaw?
Let’s begin by addressing the question what “detract from visual access to” means. Mirriam-Webster (online)
defines the following two terms:
detract: “to diminish the importance, value, or effectiveness of something”
detract from: (a phrasal verb) “to reduce the strength, value, or importance of (something)”
As demonstrated in the before/after images shown in Figures 3-5, the proposed development clearly obstructs
and thereby diminishes the value and effectiveness of the “visual access to” Mill Pond from Mount Vernon
Street. By this reasoning, the terms of the Bylaw appear applicable to the situation.
The applicant has argued that Mill Pond waters are not visible from Mount Vernon Street. First, this is not true.
In Figure 3, while low contrast and low reflectivity of the water makes it hard to pick out the pond water in the
image, the contact between pond water and the bank on the southeastern edge (far side) of Mill Pond is actually
visible in the photograph from north of Sandy’s Island on the left to the lone parked car to the right, except
where view is blocked by the dumpster or trees on the near bank. Second, the Bylaw explicitly states that its
purpose is “to protect the wetlands, related water resources, and adjoining land areas in the town by prior
review and control of activities deemed to have an adverse effect upon wetland values, including, ...
aesthetics,” where it specified aesthetics to mean “natural scenery and quiet of an area which is visually
accessible from a public area or public way.” What we view, looking across Mill Pond from Mount Vernon
Street, is a gently sloping bowl of open space running from Town Hall, past the Public Library to beyond the
Lincoln School. The proposed development would clearly detract from this sweeping view of natural scenery,
the three well separated municipal buildings, and the quiet of the area.
The applicant also justifies blocking visual access to Mill Pond from Mount Vernon Street by proposing to
provide a small gathering area (approximately 1,000 square feet in size§), hidden from the street and accessible
only by the minority of the public traveling on foot or by bicycle. To put this in context, note that the existing
public bike and pedestrian path located on Town landϕ between the 10 Converse Place lot and Mill Pond is 7
feet wide and ~320 feet long, totaling 2,400 square feet. The Town also owns additional land, on both sides of
the path, greater in total area than the path itself, a fair amount of it level, the rest sloped down the bank to Mill
Pond. The applicant’s proposed small gathering area does not compensate for the loss of visual access by the
majority of the public who pass by the site, doing so while traveling along Mount Vernon Street.
Considering the applicant’s proposed gathering area as justification for degrading views of Mill Pond and the
surrounding natural scenery from Mount Vernon Street, two additional questions arise:
1. Does the Bylaw language provide for exceptions to detracting from visual access to an identified
resource because there exist alternate locations from which to view that same resource?
2. Does the Bylaw language provide for compensation for detracting from visual access to an identified
resource from one location by enhancing visual access to that identified same resource somewhere else?
No, the Bylaw language does not prescribe any such trade-offs.
The evidence supports the conclusion that the applicant’s proposed development on existing lawn area fronting
on Mount Vernon Street, extending deeply into the 100-foot protected zone around Mill Pond, a waterbody
explicitly protected by the Winchester Wetlands Bylaw, “detract[s] from the visual access” to the pond and the
surrounding “natural scenery and quiet of an area which is visually accessible from a public area or public
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way.” Therefore, this memorandum concludes that the applicant fails to meet the burden of demonstrating that
the proposed development does not harm interests protected by the Winchester Wetlands Bylaw and it behooves
the applicant to revise its plans for the proposed development to comply with the terms of the Bylaw.

WHY THIS MATTERS
Protection of opens space doesn’t happen by accident. It happens because dedicated leaders undertake the effort
to protect those special resources. Thoughtful civic planning is important. Winchester undertook just that sort of
civic planning early in the 20th Century. Lewis Parkhurst (a descendent of an old New England family dating to
1690 and a Winchester resident who served as Principal of Winchester High School), advocated for and
partially sponsored the work of Herbert Kellaway, a protégé of Frederick Law Olmstead (designer of New
York’s Central Park and Boston’s Emerald Necklace, among other widely acclaimed urban, open space
projects), to redesign Winchester Town Center, restore its then polluted ponds and wetlands, and make it an
attractive place for people to live and visit. Inspired by the project in Boston, Kellaway modeled the ideas
underlying the Emerald Necklace in his Winchester design. For those who live here and pass through, Kellaway
tried, and largely succeeded, linking and making accessible and attractive all of the many ponds and waterways
of Winchester, features that distinguish Winchester to this day.
When I read language in the Winchester Wetlands Bylaw relating to “visual access,” “lake, river, pond,
stream,” and “natural scenery and quiet of an area,” Kellaway’s ideas immediately come to mind. The Kellaway
Plan is common knowledge. Practically any article you read about the planning, design or landscaping of
Winchester Town Center mentions Kellaway’s contributions. I suspect appreciation for Kellaway’s design for
Winchester Center and its realization influenced the authors of Winchester’s Wetlands Bylaw and explains how
these unusual terms and language got incorporated into our Bylaw. As I resolve my own thinking on the
proposed development at 10 Commerce Place, I worry about the impact of the project on these key aesthetic
features Kellaway created for Winchester Town Center. Moreover, a decision to approve the currently proposed
project under the Bylaw would establish lasting precedents. Those precedents would make it very difficult for
the Conservation Commission to protect visual access to Mill Pond and its surrounding natural scenery from
future encroaching developments, or to protect any other of the identified resource areas enumerated in the
Winchester Wetlands Bylaw from future encroaching developments. These arguments persuade me that the
decision by the Conservation Commission on the 10 Converse Place proposed development is, by far, the most
important decision for the Town that the Commission has ever encountered and may ever encounter in the
future. It is therefore critically important that we consider it thoughtfully.
The Town has vested authority in us, the Conservation Commission, to implement the provisions of the
Winchester Wetlands Bylaw. This is our civic center and we hold its natural resources as a public trust and
regulate it for the benefit of the public. Our duty is to protect the values detailed in the Winchester Wetlands
Bylaw.
We would be remiss in that duty if we failed to exercise the authority given to us and expected of us when the
bylaw was passed by Town Meeting.
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FOOTNOTES:
#:

In this memorandum, “Mill Pond” is used as the commonly understood placename for the body of water
extending between the bridge over the Aberjona River on Mount Vernon Street to the Center Falls dam. Mill
Pond is one of the waterbodies explicitly protected by the Winchester Wetlands Bylaw. Note that while the
Massachusetts Department of Environmental Protection has recently classified Mill Pond as having riverine
characteristics and consequently additionally subject to State regulations protecting rivers, this is unrelated to
assessing compliance with the terms the Town Bylaw, in which the term Mill Pond simply identifies the
waterbody impounded behind the Center Falls Dam, as indicated on generations of town maps.

*:

The images depicting the proposed development were constructed by overlaying an image of the
building façade, as presented by the applicant in its Notice of Intent, on the photograph of the current
view, which is presented immediately above.
The northeast corner of the proposed development was accurately located and marked on the lawn,
consistent with the plans presented in the Notice of Intent, prior to taking the photographs showing the
current conditions. (The location used is estimated to be within 1 foot of the location presented in
submitted plans.) In each of the three visualizations of the proposed development, the northeast (lower
left) corner of the proposed façade was aligned with those locations.
The images of the façade overlaid on the photographs of current conditions were both scaled and
adjusted for perspective to make their appearance more realistic.

§:

Applicant’s agent stated during a site visit on 12/17/2021 that this area is about 1,000 square feet in size.

ϕ:

The paved bike path includes an existing easement granted to the Town covering a very small area over
the southeast corner of the 10 Converse Place lot.
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